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TESTIMONY
of

Ropaild D. Rotunda
Professar of Law, University of Minoie’

S, 1088,
A BILL TO AMEND THE PUBLIC HEALTH SERVICES ACT

s A Ss

S. 1088 is a bill that makes important factual assumptions ‘about

the rolo and effectiveness of advertisiog in initiating AAd promotig the

I " professor Rotunda is the author’ of & leading casebook,
Medern chF;LQutional Law (West Publishing Co., 1d ed, 1989): and
the coauther of tRe only multivelusse treatise o Constirutional
Law, Treati onstitutienal Law: Substanae and Procedurg (West
Fublishing ' {3 volunaa).  Justice dlackmun's op nion in
the leading cormercial spesch case, Cantral Hudscn mE 5 Electric
Corp. Public Service Commission, e ' s 100 S.Ct.
5315, 5353, & E.Ejl 381 (1980), cited and relied on one of
Professor Rotunda‘s early articles in this area, Rotunda, The
the Supreme Ceure, 1976 U. I1l. Taw
¢ Badh's largest publisher, will soon -L]
publishing, £or The Centra for Constitutionsl Studies of the

Univarsity of Albarta, ia Edmonteon, a book containing his essay,
$ - tha Platonic Id Ling t 1ibte

. ate and federa) courcs
s writings more than 500 times.
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use of a lawful product, and the roie of Government in diséourasi.ng

demand for a product by affecting the type and style of advertising that
may be used, For example, § 2(a)(11) asserts catagorically that:

“"convincing evidenca exists that tobacco advertisi ' creates market
|

expansion and retention."
[ am concerned that if S. 1088 becomes a law, it will be greetad
as a green light to restrict. or de facto prohibit, advertising of tobacco

: . I s
products in many of the fifty sm:e'\and thousands of local jurisdictions

throughout the country. Oace the government i that, othars

will pressure for similar regulations inV_o_lvhg ather products or activitiss
(e.8., ;{cohol, fatey foodl,hlgb divigg_, ew) f.ljnt; F— people regard as
improper, immora), or too mky'3 PR '

Refore enacking laws based o such faseusl dasertions, Coogress
woilld 35wl to thialder an I porant Aow court decision fn Ganada,
where Jisticé Jeas-Jids"Chabor of the' Quebee Superiae Court, bas Just

de e\AJ‘U& invM entire Canadian Tobacca Produecrs Control Aet as a
violation of free speech guarantesd by the Canadian Chartar of Rights
and Freedoms.

The Canadian Act restricted free speech in the namse of a greater

good. The Canadian law prohibited advertising of tobacco products in

CONFIDENTIAL: 7 N
MINNESOTA TOBA : 3 -
CCO LITIGATION TIMN 372480 -
- 30014 ALID SUSHGM T Wdib:98 rs;_;s.zﬁ_. -
Confidential Missouri Tobacco TIMO 0007160

e [itigation Case No. 972-1465 T —



, 10/18,61 18:0¢ 21T 244 1478 COLLEGE UFr Liw giuussuLg

3

Canada; restricted sponsarship activities of the tobacco industry;
restricted the use of trademarks associated with a tobaced product in
connection with any other product; and required the display of health
warnings on tobacco products that were unattributed (that is, the
warnings did not indicate that the State was the real authar).

The dacision, RUR-Macdonald, Inc. v. The Attorney Ganaral of
Canada, is important because i; emphasizes the important protaction
afforded to advertising under Canada’s Charter of rights and freedoms,
and suggests the spirit in which we should consider legislation that
would encourage attempts to ban or reatrict tobacco advertising under
our own First Amendment.

The Canadian Chartar strongly reflects Americas influence on tha
importance of free speech, Arguably Canada gives its Courts more
latitude to find thac somé restrictions oo speech are justified. The

~ Canadian Charter spacifically providés chat fts free speech s subject “to
\ﬂi'J such reasonable limits” as “can be dem;mtrably justified in a free and

0 AN
A S N . 3 .
\)\)«\{. \)\V” Q\vs democratie miecy."([p.ael The Canadian Government may restrict
\J

M . §(\ speech in order “to attain fundamental and important social objectives .
\ 6({‘/

..." (p.68) Justice Chabot did not place an onerous burdan on the

Government. "The Stata need not wait for scientific ‘certainty’ before
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acting . . .," [p.82] ha said. The State need only show & preponderance
of the evidenca. [p.69]

Yet -- and this point is very significant - evan though the
Canadian Charter argu;bly offers less prataction to advertising than our
own First Ameadment, Justice Chabot still cencludad that the Canadian
tobacco advertising restrictions are unconstitutional,

Justice Chahot recognized that the right to advertise is an
important part of the right to free speech. Commarcial speech, said the
Coun,@"':ot. only has intrinsic social value as a means of expresiion
but, in addition, it constitutes an important aspect %i' individual saif-
fulfillment and personal autonomy.” [p.98 TOQ]' :I'ha Courv concluded
that ndvenking. of tabaceo protacts the limx;cr as well as the speaker,
becauss such advertising “plays a significant roie in enabling individuals

to make informod' {p.108] Advertising enables

listeners to make informad choices by learning of new p?ggm. changes
to products in tarms of tar, nicotine, and so forth, [p.!’zS]

Justice Chabot emphasized that the Government restrictions oa
tobacco advartising constituted "a form of censorship and social

enginsering, which is incompatibie with the very essence of & free and

104
democratic society.” [p. ke8] It is uceptahlc“ptumdhm." he
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declared, {p.90] for the Government to control what we can read and
hear about a lawful product, and for the stats to seek to control people’s

actions and thoughts about tobacco by "ﬁuﬁmﬁms any message OMW \H'

W b2d by the Stte. W2
mn*mmﬁume {p. 90—-91‘1 That is anathema in any

democrasy.

Canada tried ta justify its restrictions on speech by arguing shae
the end (leas use of wabacco) justified the means (a restriction on free
speech). But during tha' axtensive trial -« it hum} over o yaar and
produced “tans of thousands of pages” of tw‘fﬁp.sa}; the Court
heard the testimony of many experts, the judlcial opinion alone was over
140 pages -- tha Attorney General of Canada could not establish that
brohibiting advertising of tobacco would likely affect the use of the
product. The Court did not demand "scisntific 'certainty,’” [p.si"] but

only a r.omuble probability. Yet Canada ccuid not meet that burdea

of proef.
\\ \ & /-‘
ERAMR s ’ Advertising does allow manufacturers to establish brand loyaity,
YL ‘
\u A s <X to encoursge pacple to ahift (rom one brand to another, and to introduce
W
O/ ﬂ\‘ )(O ( people to new products. Erbog/ But ths Court-examined the evidence
_‘/ .
va o nby  very carefully, and found that it simply did not show a link betwaen
e ¥ %
E Q’ . increased advertising and incressed smoking (nor was desreased
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advertising linked with decreased smoking). Some foreign countries

prohibit tobacco advertising, while others allow it; but the studies and
expérts offered by the Gaverament did not demonstrats a causal
rolationship between the amount of advertising and the rate of smoking.
Even Canada’s expert witness (d;:rins ¢ross examination) was forced to

admit that. [p. 130] mg?w ‘_&,dnd m\" g V\d?o_)

The Caurt ass Wihat tobasco products are harmiul, hut

nonetheless was forced to conclude that speech about tobacco products is
not. As the Justice pointed out, quoting Aristotle, "the word 'dog’ sever
bit anyana.” [p.92]

This result should not be surprising. I we wera all halpless
slaves to the suppossd power of advertising, we would be driving Edsels
todsy. Communism would pot havs fallen in the U.B.B.R,; after all, it
had thrao-quartars of a century ta propagandize its people. The notion
that we, the people, hava no minda of our own is inconsistant with the
basic asaumption that underlies democracy., As the Court pointed out --

Even if it were acceptad that nicotine in tabacco does give

rise to & certain state of dspendsnce, what connection has

that with advertising? With or without advertising,

nlcotine will or will aot continue to creats a state of

depandence. Notwithstanding this stats of dapendence,

tobaceo use has been in constant decline for over 20 years
in all age groups despite the large amounts apeat by the
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industry during this period.” {p.122]

The Court also carefully examined the Toxie Subsiances Board
Raport of New Zealang (the T.8.B. Repory, published in May, 1988,
This report - which is frequently cited by tabaceo advertising
opponents - attempts to link advertising with consumption. Justice
Chabot examined this report in the neutral, objective atmosphere of 2
courtroom. The Justice’s conelusion is worth quating:

With respect to the T.S.B. Report, the Court can only note

that it containa serious methodologival errors and a lack of

sclentific rignur which renders it for afl inients and .
purposes devoid of any probative valus. [t is a report with

A = us poins-o and its conclusions reflect that
“> s i, .
""\..Z/“ caued, YW el @mmw 0‘6’ W"“\L mf..m . j

The Courtyfownd that the T.8.B. manipulated the data to reach
pradeterminad results. "If Portugal were shown in the few media group
with {taly and Sweden, the result, using the T.S.B.'s own methodology,
would be that countries with a 'total ban for heaith reasons’ had a lower
rate of decline in consumption than those countries which permit
advertizing kr'_. fow madia or most modia."

M) In other words,
with a decline in tobacco consumption!

advertising was correlated
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its "persuasive or subtls form," {p.68] or because it is nacessary to
protect “young people from inducements to use tobacco.” [p.76] Even

oY  A4\4 Canada’s own Depariment of National Health and Welfare repeatedly
/\\“‘L . \}Q""“ !
ﬁ(\“! 0--?? X -(\ advised that "banning tobacco advertising would bave oo effect on

Gy’% L consumption . . ." [p. 78‘]

. Justice Chabot said that the bagi¢ question is: “whether the State
has the right, through elimination of all competing messages, to impase
on its citizens its view and only its view of what i right in an attampt
to mould their thoughts and behaviowr?" [p, 112] He snswered that
question in the negative, and quotad John Stuart Milk:

“Each is the proper guardian of his own haaith, whether

bodily or menta! and spiritusl. Mankind are greater

goinars by suffering each other to live as seems goad w

themselves than by compelling each to live as seems goad to
the rest.” (p.(112];

Q\?L. \\\ |

Our First Amendment — which Justice Chabot refarred to as the
"’ﬁutno;l’ of the First Amondmant” {p.110] is a beacon of light that the
whole world sces. The wave of the future is not Communism, it is
Democracy and freedom. As we celsbrate the 200th Anniversary of the
Bill of Rights, we should not forgét that one of the moat important

things that we have doue is to axport what the Bill of Rights represents.
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