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A BILL TO AMEND THE PUBLIC HEAGTH SERVICES AG?

twN • Gn/i'

S. 1488 ia a blll that mekes importaat factuat issuaiptiorsa about

the role and eiQxtivaneR+- of adv.rtisins ia laitiaEind ~uid-pro~c~ the

1 Prolssaos Ao tunda is th: author'of a l.ading oasanook,
Modtrn Coi utional aw 491.st publisltinq . Co . . 3d ad . 19891 s and
t~i• eoau ol"o ' e. oa 'q , a1l3tfvqltLm - tteaLf,s• dif Con's! i=ution:l

tituti4nal G ws Subs nae and Procedure ON1estT tira a ~o~s
LaM, publish a ~9if)(3rvv uass . us e. aexmuA s opinian inq ,,. .

.,_ the leading oaaaasrcial speech cas : . Central tiudson GAe Electr es t& .. . , , orvi . Co~i ..ianblip 8C ,u c eos e

43 , ai.ted and relied an onIN o!3, , ,,
Pre!°eraor Rotunda's early artiales in this draa, Rotunda, Tlfe
ommsrcial aace,eh ~Cltrie+ •trie+• in the 0upslme Court, 1976 U . Ill . ~w

o~'s~T~~ carr-ae3lt .~`anad-i s iar, sst pu iawhsn, will nooh bs
publiahiaQ,- for The Centr• for CanatLbutioral studies of the

sahii • esng yoQnivarsity. Q! Alberta, in 8dnontan, a book contain
Commerci S•.ab •n th• Platonic Id Lisr x sas t libra
•n •: e . a s at .•ra courz: rouqhout t r cou4trY
a• ; writin9s oor• than S00 tixies .
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uae of a l4wful pr•aduct, and the role of Governutent iu discouraging

demand for a product by af5ecting the type antl style of advertising that

may be used, For e:ample, § 2(a)(11) aeeerte cat&garically that:

"convincing evidence exists that tobacco advertisi4 creates tnarket

expazuion and reteAtim,"

I am conceraed that if S . 1086 becomes a i a+, it will be greet$d

as agreQU Iight to rertrict, or de /'acio prohiltit, advertisiag of tobaceo
~

dF eldleeC,

pmducts in usaay of the Afty stats~and thousdndt of local jurtsdiOtlons

throughout the counbry. Oace the sovernenetir ~~ ~at' others

will pressure for aimilar regulations iavolriag other products or activiti .e

(e.g., alcohol, fatty foods, high d[vbag, etc .) that soms peopie regard as

improper, immprAl, or too ritlcy, "

Hefore enacting laws based onsuehfactual rrsertions, Congrest
'; - --: r, , .~ , . . ~ , . . . . . . . . . . . ~. ..- . : - -.

WO1JiGt C~D wl~l t0 CollSld!!' at1 ~A1pOrTifIC ACVf court dACisiOA in ~+811adA,

whtrA Jiistice' Jeao:Tude -Chabot,"-of the- Quebec+Superior Court, has just

invalidaiMWiti(ue entire Canadian Tobaeoo Produeta Control Act as a

violation of free speech guax•attteed by the Canadian Charter of Rights

and Freedoms.

The Canadian Act restricted fte speech in the name of aWeRcer

good. 'xhe Lanadfan law prohibited advertistna of tobaceo produCtt in

t0o03/Oll
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Canada; restricted 9ponsor'hip activities of the tobacco industry ;

restricted the use of trademarks associated with a tobacco product in

connection with any other product; and required the diapiay of heaJth

warninga on tobacco products that were unattributed (that is, the

wprninga did not indicate that the State was the real author)-

The decision, RJR•Macdanald, Inc . v. The Attorney Qenaral of

Canadtt, is important because it eaiphasisee the insportant protactioa

atYorded to advertising under Canada'a Charter of righta and freedoms,

end augQeata the spirit in which wo should consider legialation that

would eacourage attempts to ban or reatrict tobeoeo s4lvertieing under

our own Pint Amendment .

The Canadian Charter strongly reAtzts AmeriCari iailuencr on tha

importance of 9-ee speech . Arguably . Canada fives its Courts more

latitude to find that some restrictions on apeech ere iusdfied. The
. . «Rti .

E:5 i t.)

Canadian Charter'pedJically provides thart fts tree ipeeeh is sub.ject "to

auoh rea.oaable llrnlts" as "can be demonstrably justified in a free and
P

__ . .. . . . ~V
t
If
°r~

I
'~JA , ,,

~

_ ,, ._

de " 59 Th Csnadi (3o ernm t ~na restrictraoeratte soeaety. ~(p. l . aa v ea y
~ ~J

0`1 .e j :poech in order "to ar.taln ttwdarnenta.l and important social obJectives .x
~,

\~ (A v` . .." (p.58] Justice Chabot did not pisue an onerous burden on the

Qovernment. "The Strtt* need not wait (or scientit'io 'csrtaiatp' before
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acting ,, .," [p .821 he said . The State need only show e¢ preponderaace

of the evidence . [p.691

Yet •- and this point is very significant » evRn though the

Canadian Charter arguably oPfes les3 protection to advertising than our

own First Ameadmeat, Justice Chabot :tilt concluded that the Canadian

tobacco advertisina restrictions are unconstitutioaal .

Justice Chabot recognized that the right ta advertise is an

important part of the right to free speech . Commercial speech, said the

Court, is] "not only has intrinsic sodal value as a rmesns of expression

but, in additian, it constitutes an 3mpoctawt aspect of individuW aelf

futfiuasent and per :onai autonomy." [p-se The Cotn concluded

that advertising of tobacm protacta the listener as well as the speaker,

becaute such advertising "plays a eienificant role in enabling indrviduaiU

to maiw Irsfoemod onorn' ehoic"' ip .1081 Advertiaiag enables

Iisteaers to make infornaed choices by learning of new produca, changes
~o7G~

to products in tams of tar, nicotine, and so forth . IP•108]

Justice Chabot emphseized that the (3ov.rnraeat restrictions oa

tobacco adveztiaing oonstituted "a form of censorship and aocial

eagiadeeing, which is tncompatibl . .vith tb. very essence of a&ee and

dpaocratic society ." Ip-~b41 It is "uDe.acapt$bh'paternaNirm," he
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declared, [p .90] for the Governmeat to control what we can read and

hear about a lawful product, and for the state to seeek to control peopie's

actions and thoughts about tobacco by ~minstir~g ifa .ny messa$e ~~+L~r ~`~ ~' ~ ~ c ' ip

.W9'k''! That is anathemi in any

democraoy.

Canada tried to justify Its reatrictloos oe speech by arguing that

the and (less use of tobacco) justified the means (a remictioa oa free

ape4ch). But during the extensive trial « it tast$d over a year and
WK~bA6

produced "tens of thousands of pages" of tmjvjm*t (pp .6-7); the Court

heard the testimony af maamy experts, the judicial opinion alone was over

140 pagea -• the Attoraey Getteral of Canada aould not eetablish that

prohibitiag adverti:ing of tobacco would Iik.ly aff.ct the use of tlut

product. The Court did oot demand "sctsatific 'certainty .'" [p .82] but

only ea reasosable probability. Yet Canada cc,uld cut meet that burden

of proof.
. . A J . z

oyaltyftnvareinta Er does wow maauficturera to earADusa Draaa J5 ,` cti• ~

4t_ to eaconrida people to ahih IYom one brand tc auiotber, and to introduce

~ people to osw prDduats . "A~ But the Court•exarained the evidepce

very careEblly, and found that it eimpty did not show a link botwoeA

increaued advetrttsing and Increued atnoking (nur was dasreased
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advertising linked with decreased smoking) . Some foreign countries

prohibit tobacco advertising, whtle othera allow it, but tho etudiQa and

experss offered by the Crov.rrunent did not demonatrats a causal

rolationQhlp between the amount of adverti9ioe apd the rate of smoking .

Even CanAda's expert witness (during craes exermitAtia0 was faroed to
L21 -

admit that. (p .#1903

The Court a.e 7at tobacco products aee

cwnetheless was fbrced to conclude that speseh about tobaceo products is

not. As the Justiea pointed out, auoting Aristotle, "the word 'dole never

bit anyona." [p.821

This raRult thould not bv surprising. U w. .aer+4 all helpl.s

alavea to the supposed power of advertising, we would be driving Edseis

todsy. Communism wouid oot have fnllea in the U.B.B.R,; atter all, it

had three-qu.rtaes of a century to propagandize its people . The notion

that we, tbe people, have nn minds of oat own is iacousistant with the

basic ataumptidn that underlies democracy. As the Court poiat.d out -.

Ev.n if it were accepted that niooGaa in tobacco does give
rLe to a cdrtain state of depeadenoe, what moaectioa has
rbat with aaverttsmaz With or without advertisin c,
uitodne will or wt1! not 000140 to crest. a state of
depeade4p. Notwithetendistg this .tata of dependalft,
tobacoo use has been ia canrtust deelilta fbr over 20 yeara
In a!l age Qr+oupr despite the tuge amounb spoat by the
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industry during this pariod ." (p.1221

The Court also csrefully examined the Toxic Subatancea Board

Report of New Zeatctnd jtlje T.S.B. Repard, pubHshed in May, 1989 .

Thie report - which is frequeaNy cited by tobacco advertising

oppoaents - attempta to link advertising with cottsumptinn . Justioe

Chabot examiasd this report in the neutral, objective atcaot .phere of i

aourtroom. The Justice's cotlclusioa is worth quoting :

With respect to the T .S.B. Report, the Court aao only note
that it contai:u carioui mathadologiW errori and a lack of
scientiBc rigour which rondera it far all intents and
purposes devoid of any probatiue ualtee . It is a report with

~e ok~ e~vi v and ita conclusions teflect that
point of view. ~ _ lissis edd~e ~

+~
r

t1 4i9t cilA ,,.,•v.. V . .Gdv.vc~c~~~ i'
--.--...,.. .._.... .

The CourNIe+tli "t t6e T,S .B& mauipulated the data to resch

prodaermined resultw. "It Porzugal won shown in the few medib qt'Oup

witit italy and Sweden, the remit, u .ind the T.3.A.'s own methodotogY.

would be that countries with a 'total but for bealth rea+oas' bad a lower

rate of declint in consumption than those countries which pernatt

~~t,S.OJy'' Cn 1d Y'-AJJ.I,'A,

COrr*d) In Qthcr words, ad'Vestliltlg WW e lai~

with a da~tne ia tobacco coosumpaoni TIMN 372485

atr
% ~~°

~Vl:3"~3Lnt i!1 fONf Ct10dla or 7iWit inedla .o .._a oa .T
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iu "persuasive or subtle form," tp.691 or bacaase it ia a®cefszry to

protect "young people from inducements to use tobacco ." LP.78] Even

Canadu'a own D.partment of National Health and W.lfare repeatedly

advired that "banning toba= advertiRing would have no effect on

ooneutnption . . . ." (p. 181

Juwtiee Chabot said that the basir qubtion is : "whetber rdu Sta0

has the right, tbrou=h elilnination of all compstin8 mea+aga, to impoae

on its citiZens it: view and orily ita view of what {s right in an attempt

to mould their thoughts and behaviour?" Ip. 1121 He answered that

question in the negative, and quoted John Stuart Mlkl:

"Each is the proper aw"diaa of hie own bealtlt, whether
bodily or mente,W and spiritual . Mankind are $reator
Sai"rt by tultieting each other to live as seems good to
thamselvea tbw_~ky compeltir~g each to live a seeeas goad to
th. eeet." tp.4121;;.

Our FSeet Amendment .- whicti Ju.tisce Chabot refoned to aa the

"'Srstaess' of the First Amondasent" tp.1141 is a baaeon of tight that thu

whole world awti, 'Che wave of the Ature i6 aot Coanaseunism; it is

Democracy and f'reedom . As we celebrate the 280th Aanivareai"y of the

Bill of 141gtits, we should not forget that oae of the raort importaat

tbiziSa that we have dow is to expoRt what tbe Bill of RiShts represents .
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